June 25, 2008

Centers for Medicare & Medicaid Services

Department of Health and Human Services

Attention: CMS-1548-P

Mail Stop C4-26-05

7500 Security Boulevard
Baltimore, MD 21244-1850





RE:
CMS-1548-P
Dear Sir or Madam:
Thank you for this opportunity to comment on the Medicare Program; Proposed Hospice Wage Index for Fiscal Year 2009 published on May 1, 2008 in the Federal Register. 
FY 2009 Hospice Wage Index with Phase-out of the Budget Neutrality Adjustment Factor (BNAF)

Given that MedPAC is working on a recommended revision of the payment system for Hospice, this proposal for phase-out of the budget neutrality adjustment factor seems ill-timed.  There is no component of the current reimbursement system which accurately reflects the costs of providing hospice; this was one of the issues recognized during the negotiations in the ‘90’s and one of the fundamental reasons for including or establishing the BNAF.  This has not changed nor has any of the reasoning for the inclusion of the BNAF, yet CMS is proposing that the BNAF be removed.    Given this continued justification for the BNAF and the impending dramatic change in Hospice reimbursement, should it be removed, we strongly request that CMS continue the BNAF pending the MedPAC recommendation to Congress on Hospice reimbursement.

CMS has proposed that maintaining the neutrality adjustment factor is outdated, and lists five points supporting this assertion:  

1)  “…the original purpose of the BNAF was to prevent reductions in payments to the majority of hospices whose wage index was based on the original hospice wage index which was artificially high due to flaws in the 1981 BLS data…”
This statement is simply an error in fact:  The idea of BNAF was never a point of negotiation or contention during the wage index negotiations.  Indeed, the issue of the BNAF was settled by CMS (then Health Care Financing Administration) in the Notice of Intent – Intent to Form Negotiated Rulemaking Committee (Federal Register:  October 14, 1994) before the first meeting of the committee.

 “We (HCFA) consider it a given of negotiation that any revised wage index would have to be at least budget neutral; that is, total aggregate payments for the same services could not be more using the revised wage index than if such payments were made using the current index.”

In other words, before the negotiations ever began, HCFA gave notice that the wage index could not be used as a tool to increase payments to hospices.  Nor would it be used as a tool to lower aggregate payments to hospices.

In the 1994 Notice of Intent, HCFA pointed out that these negotiations would be based on “good faith” and that all of the participants must be willing and authorized to do so, including the HCFA representative.  

So called “good faith” does not, in our opinion, have an expiration date.  We believe that if the members of the negotiating committee had had any indication that HCFA would, at some future and unknown date, capriciously cast off a major component of the agreement that HCFA itself brought to the table it is likely that the industry representatives would have required greater assurances from their HCFA partners to the agreement.  It appears that the industry is now being penalized for the naiveté of its representatives who simply assumed that good faith negotiations and agreements honestly reached by consensus were just that, and not subject to future arbitrary changes unilaterally initiated by one of the partners to the agreement.
2) “…the new wage index adopted in 1997 resulted in increases for hospices in certain areas…”
This rationale is also in error, because it neglects to point out that in addition to the hospices that saw increases in wage index values, a great number of hospices also saw decreases in wage index values.  A significant concession within the hospice industry by those hospices that were to receive significant increases was to support the position, conveyed to the negotiating committee by industry representatives of a transitioned index value to mitigate the financial disruption to those hospices that would experience significant decreases.  

The BNAF was never discussed as part of this negotiating point, because it had already been decided by HCFA that aggregate payments to hospices would remain the same.

3) “…an adjustment factor that is based on 24-year old wage index values is contrary to our goal of using a hospice wage index that is accurate, reliable and equitable as possible in accounting for geographical variation in wages…”
CMS cannot guarantee that its proposed calculations are any more accurate, reliable or equitable than the HCFA calculations that it now disparages.  And there are certainly no assurances that these proposed calculations will stand up to additional scrutiny in the near term let alone 24 years from now.  Indeed, in the NPRM CMS admits that it is continuing to update and analyze data.  CMS further notes that “certain events may limit the scope or accuracy of our impact analysis, because such an analysis is susceptible to forecasting errors due to other changes in the forecasted impact time period.  The nature of the Medicare program is such that the complexity of the interaction of these changes could make it difficult to predict accurately the full scope of the impact upon hospice.”  

In other words, CMS is guessing.  The only assurance these calculations provide is that they reduce the money that hospices will have to care for the nation’s terminally ill by two billion dollars.

4) “…in the 13 years since concerns about the impact of switching from an old to a new wage index were voiced, the hospice industry and hospice payments have grown substantially.” And continues…”These spending growth figures also indicate that any negative financial impact to the hospice industry as a result of eliminating the BNAF is no longer present, and thus the need for a transitional adjustment has passed.”

This point is in error, because once again it assumes incorrectly that the original rationale of the BNAF was to cushion the impact of using the new (1997) index.  The three-year transition was the only issue discussed for mitigating the negative impact.  

Nor was the BNAF ever discussed in terms of a “transitional adjustment,” whose time has now passed.

5) “…ongoing growth in the industry also suggests that phasing out the BNAF would have a negative impact on access to care.”
It is indisputable that the number of hospices has grown over the past 10 years, and that the amount of money that has been paid to hospices in that time period has increased proportionately.  That increase, however, is not due to the perceived “favorable treatment” of hospices by virtue of an almost incompressible mathematical formula in an equally arcane payment calculation.

CMS is undeniably clear that they are using the wage index proposal to eliminate the BNAF as a method to reduce payments for hospice care.   This is an extremely “slippery slope” for CMS to engage in, because the wage index calculation is not and has never been intended to be used as a method to formulate payment policy; a role that has historically been reserved to the Congress.  The index is an instrument of that policy, not policy itself.  By CMS’s own admission “…the nature of the Medicare program is such that the complexity of the interaction of these changes could make it difficult to predict accurately the full scope of the impact upon hospice.”  That is the reason that HCFA took the position it did in 1997 regarding the BNAF and it remains the reason why CMS should withdraw the proposal.
Additionally, there are several points from the June 2008 MedPAC Report to the Congress: Reforming the Delivery System that refute the reasoning presented by CMS as justification for elimination of the BNAF and contradict CMS’s projection of the  resulting impact:

· On page 203 referring to increased Medicare spending for Hospice, the report states:
“Spending growth has been driven by increased numbers of beneficiaries using hospice and longer hospice stays for those who elect the benefit.”  This is in direct conflict with the CMS statements that this increase is somehow connected to the BNAF creating unnecessarily favorable reimbursement for hospice.

· On page 221 the report states, “Over the same period, nonprofit hospice providers’ margins were between –2.9 percent and –4.4 percent, ending at –2.8 percent in 2005.”  So clearly, nonprofit hospices are not benefiting from what CMS alleges is favorable reimbursement due to the BNAF.  Further, this is clear proof that these nonprofit hospices, the very hospices that MedPAC relates as providing the type of care that produces the most cost-saving for Medicare, may well be forced out of business or forced to adapt the business practices of many for-profit hospices that MedPAC seems to be highlighting as the cause of financial issues for Medicare.  It should also be noted here, that MedPAC’s analysis of margin was obtained primarily from Hospice cost reports which exclude all bereavement costs since bereavement is a mandated services that is not an allowable Medicare cost.  Thus the deficit margins are actually substantially larger given that most hospice programs consider bereavement to be an extremely critical service and have greatly expanded bereavement services over the past ten years.
If this reasoning is not sufficient to persuade CMS to maintain the BNAF, please consider the following:
1) A standard phrase in the not-for-profit world is “No margin, no mission.” What that means is that if an organization simply breaks even, it will probably not be able to continue in operation given increasing costs.  Most hospices are living off of fundraising and donations; Medicare reimbursement simply does not cover the cost.  So hospices, at least most hospices, earn any “margin” from fundraising and donations, not reimbursement.  With this reduction, any minimal margin will be gone and hospices will experience losses.
2) MedPACs studies which indicate that hospices generally have a margin of less than 4% and bereavement services have to be provided out of this margin as do fundraising costs since neither is considered in Medicare cost reporting, yet CMS is proposing a 5% reduction in Medicare reimbursement for most hospices.  Fundraising and donations will not be able to make up this reduction; regrettably, patient care will be impacted.
3) Pharmacy costs are almost ten percent of average hospice costs in any given day and pharmaceutical costs are rising at almost ten percent a year. 
4) Healthcare professional wage costs are increasing at almost double the national wage increase each year.
5) Mileage is usually the third largest cost for hospice since care is provided at the patient’s home and mileage reimbursement rates allowable by the IRS are increasing at more than ten percent each year.  With the dramatic rise in gas prices so far this year, it would be reasonable to think that the IRS may make an additional adjustment before January 1, 2009.  This clearly is not reflected in the hospice reimbursement rate.

6) Every study to date has shown that overall hospice is a cost saving for Medicare over the alternative types of care utilized by terminal patients, while the family satisfaction rates for hospice greatly exceed those of alternative types of care.
7) Rural hospices which already have a lower hospice reimbursement will be more heavily impacted by these proposed changes than urban hospices as rural hospices are experiencing the highest impact of increasing gas prices due to the mileage covered by staff each day.
8) CMS is well aware that the current hospice reimbursement methodology detail has no commonality with the costs that hospices actually incur in 2008, let alone 2009 and beyond.
9) The aging of the population and the demographics would indicate the demand for hospice will increase dramatically over the next fifteen years, yet hospice service may become unavailable in some areas as a result of this reduction in reimbursement
10) CMS has expressed a desire to reimburse for quality, and hospice has proven both cost efficiency and quality, yet hospice’s reimbursement is being reduced. 
11) Finally, the new Hospice Conditions of Participation which, while geared to promote quality in hospice, will result in significant costs for hospices over the next three years as hospices assure that all staff become familiar with the CoPs and that the new regulations are implemented. 

Why would CMS think that there is any logic in picking one component of the hospice reimbursement and making a change that will bring more than seventy percent of hospices nationally to the point that even existing donations and fundraising cannot cover the resulting deficit in operations unless hospices actually reduce services to patients?  Why establish CoPs to improve quality while at the same time cutting reimbursement so deeply that there will undoubtedly be a negative impact on quality?  
Below are two examples very pertinent to this discussion:
1) Rural Hospices
A primarily rural New York State hospice will experience a 5.9% or $4.81 less per patient day in Medicare reimbursement reduction over the three years covered in this proposed rule making.  This hospice is losing $9.74 per patient day and is covering this operational loss through fundraising and donations.  To cover this proposed change, the hospice will need to increase donations/fundraising by 50% or reduce costs by 6% and increases in cost will certain raise this dramatically.  
i)  Does the hospice reduce salaries – and then lose staff to hospitals and nursing homes which already offer incentives for new employees that hospice cannot match? Hospice has great retention even though wages are lower than area hospitals, because hospice staff feels called to hospice.  However, there will come a point where mission will not win over wages.  If hospice cannot remain within 5-10% of what hospitals pay, nursing staff will leave.  If hospice puts more of our dwindling dollars to salaries, what will have to be impacted – medications, hours of services, frequency of service, availability of on-call, patient supplies?  

ii)  Must this hospice expect nurses and social workers to increase their caseloads beyond the NHPCO recommendations?  Given the distances which rural hospice staff must drive for patient care and still maintain the flexibility in visits which successfully maintain patients in their homes, it is often difficult to meet standards. As this rural hospice reduces cost will inpatient frequency increase, thus ultimately resulting in increased costs for Medicare, less patient, family and staff satisfaction, and a direct hit to the hospice mission of allowing patients to die comfortably in their homes whenever possible.  Who wins in this scenario?
2) Urban Hospices
Hospices in New York City will experience over a two percent reduction in Medicare the first year and a over a 6.5 percent reduction by the end of the phase-in.  Many of these hospices are hospital-based, the category that the MedPAC report identifies as having the largest negative operating margins.  How will hospice survive in a costly environment such as New York City with this reduction in reimbursement?  It is also important to note that urban hospices are more likely working with academic medicine and thus, more frequently expected to provide home care to patients with increasingly complex and acute problems.  Ten years ago, these patients would not have been considered for hospice home care, but, largely due to the high expectations of academic medicine, they are now part of the everyday hospice mix. Therefore, the position of today’s urban hospice is one in which the average acuity (and cost) is going up at the same time that CMS is trying to reduce rates.  If the empirical evidence could be collected, and if the current rate methodology was adjusted for acuity, as a substantive matter, these and most New York State hospices have already received an implicit rate reduction.

  
Please also consider the following observations on hospice reimbursement:
1.  Evidence suggests increasing use of more expensive elements of hospice care such as nursing services, social services, and durable medical equipment relative to less expensive elements such as home health aides (GAO 2004, Rand 2006).  
2.  The second concern regarding the payment structure arises from changes in the treatment of cancer patients due to advances in medical technology such as new palliative drugs, chemotherapy, and radiation (GAO 2004). Advances in cancer treatments may alter the timing of entry into hospice as patients pursue curative treatment. Such changes can affect service utilization and the appropriateness of the payment structure by shortening the length of stay and increasing the average intensity of care during an episode. GAO (2004) found that the average length of stay decreased for cancer patients and for the four major non-cancer categories (e.g., stroke, congestive heart failure, chronic obstructive pulmonary disease, and Alzheimer’s) between the 1980-82 demonstration and 2001.
If the Government Accounting Office and Rand are seeing issues with the current payment structure from the perspective of hospices being negatively affected, why is CMS proposing to eliminate the Budget Neutrality Adjustment Factor which at least provides minimal relief to the current inadequate reimbursement?

Further, the Dartmouth Atlas study, in noting what it refers to as the “unwarranted variation in the care of the chronically ill Medicare beneficiaries
” noted “at both the state and regional levels, higher utilization and spending in ambulatory settings, skilled nursing facilities and home health care was associated with higher utilization and spending for inpatient care.”   Meanwhile, “Hospice Care was the only setting that showed a weak inverse association with inpatient days in hospital and inpatient spending.”  Thus, to reduce Hospice spending is to push consumers to obtain care from skilled nursing facilities or home health providers, which is associated with higher utilization of inpatient care, and as such, higher costs.  The recent MedPAC report also references the cost savings to Medicare when hospice is utilized for six months or less. Given the average length of stay in New York State of two months or less, clearly New York State hospices are saving Medicare dollars, and these very savings would be jeopardized by the proposed ill-advised elimination of the BNAF.
It is also important to note that much of the Medicare and MedPAC issues concerning hospices have resulted from the growing number of hospices exceeding the cap.  New York State is noted by MedPAC as one of the states where no hospice is exceeding the cap.  New York State also has a predominance of nonprofit hospices, 47 of 49.  Yet New York State hospices will experience a large and devastating hit from the proposed removal of the BNAF.
Again, with MedPAC looking to make recommendations within the year on restructuring of hospice reimbursement, is there any logic why the BNAF would be eliminated when it will have such a devastatingly negative impact on hospice care across the nation and, potentially compound the damage by increasing Medicare costs through the shifting of services?
We strongly urge CMS to continue the BNAF pending the MedPAC recommendations.  

Thank you.

Sincerely,

Kathy A. McMahon

President and CEO
� The Dartmouth Atlas of Health Care 2008
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