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The Hospice and Palliative Care Association of New York State (HPCANYS) appreciates the opportunity to comment on the Centers for Medicare and Medicaid Services (CMS’) proposed revisions to the hospice wage index for fiscal year 2010, published in the Federal Register Vol. 74, No. 78 Apr. 29, 2009.  

FY 2010 Proposed Hospice Wage Index with 75% Reduced Budget Neutrality Adjustment Factor (BNAF)

HPCANYS opposes the reduction in the BNAF, as has been stated in prior comment periods.  In these comments, HPCANYS is seeking to focus CMS on the concrete losses that will occur as a result of this proposed reduction.  First, it is important to understand the New York State hospice environment as compared to the national data:

· Approximately one-third of all patients served by hospice in New York State are served for one week or less.

· Approximately two-thirds of all patients served by hospice in New York State are served for one month or less.

· According to the most recent New York State cost report data, hospices have an operating deficit of approximately 2% totaling over eight million dollars.

· Due to losses in donations and fundraising, a number or New York State hospices have already been forced to reduce staff for 2009.

With this bleak picture in mind, please consider the following effects of the proposed BNAF reduction in New York State:

· The cumulative impact of the BNAF reduction on New York State Hospices will be over a nine percent (9%) reduction in Medicare reimbursement.

· This will result in the loss of ten or more hospice positions across the State.
· Operating deficits throughout the State will more than double, placing certain hospices in jeopardy of closing.
· The most rural and isolated parts of the State will become particularly difficult to serve as hospices work to contain costs.
· Remaining hospice staff will carry higher caseloads resulting in both loss of quality and higher staff turnover.
· Of greatest impact to Medicare, will be the fact that hospices will be less able to avoid costly hospitalizations.  This will result in a significant cost increase for Medicare.

· Currently when a patient calls a hospice in crisis the nurse is able to go to the home quickly and prevent hospitalization by providing needed care in the home and the support and reassurance that the patient and family needs.  If the nurse is unable to arrive as quickly, the patient may go to the hospital and be justified for an inpatient admission.  The inpatient rate is almost four times or 400% of the routine home care rate. In a similar scenario, a hospitalization may be necessary because reduced staffing would not afford the intensity of service—multiple visits and phone each day— required to keep the patient in the home.

Clearly this is a time of economic uncertainty and loss throughout our nation while it is a time when our nation is grappling with how to provide quality, cost effective health care to all.  Hospice is that quality, cost effective health care for end of life: it is shown to save Medicare dollars.  A Medicare rate cut would be counter-intuitive at this time and produce the opposite result from that which is being sought.

If CMS wishes to decrease costs, election of hospice care should be encouraged and the lessons learned in hospice should be modeled for all segments of the healthcare system in an effort to provide care that achieves desired outcomes at the least cost. 

418.22 Proposed Change to Physician Certification and Recertification Process 

While HPCANYS supports this change to the recertification process, we request clarification regarding the physicians to whom the change applies for certification.  We also have concerns regarding the need for additional certification documentation.  
· It was interpreted that the Medical Director/Hospice Physician would be providing this documentation with initial certification and each recertification.  However, this is not clear and there is concern that the attending physician who also completes the initial certification may be required to document.  
· The attending physician is providing the Medical Director/Hospice Physician and the Hospice with the original information through a history and physical, and visits or hospital notes as well as reports from testing as appropriate and available and is often requested to complete guidelines based on the local coverage determination criteria as well.  This documentation is in the chart as required.  We believe that it would be difficult, if not impossible, to obtain written documentation on the certification from the attending physician above and beyond the comprehensive information currently required to be provided.
· Moreover, if the attending physician is required to provide the certification documentation, it could actually reduce the documentation from the attending physician. If a brief justification is required on the certification, then hospices have to determine what can reasonably be asked of the attending physician and, therefore, could not request guidelines or more detailed documentation which will actually prove much more beneficial not only for evidence of meeting admission criteria, but also as a baseline for recertification decisions.
· It is duplicative and a waste of resources for the Medical Director to have to provide this documentation at certification given the breadth of material that is provided for this purpose and currently required in 418.22(b).

· There is also a concern that hospice is being regulated to provide additional resources, particularly in costly physician service, that were never calculated into the hospice reimbursement and, therefore, results in additional unfunded mandates that produce no measurable outcome or beneficial purpose.
418.202 Proposed Update to Covered Services 
HPCANYS supports this change.

418.302 Proposed Clarification of Payment Procedures for Hospice Care 

HPCANYS supports this change.

Request for Comments on Other Policy Issues:
A. 418.22 Recertification Visits

HPCANYS is supportive of physician visits for hospice patients in an effort to improve quality of care, but has issues with the potential of required recertification visits.  Physician or nurse practitioner visits are more beneficial both on or near admission when care planning is being initiated and when symptom control issues arise.  There is certainly a concern that requiring visits with no measurable outcome or purpose could channel scarce resources from more beneficial care.  

If there is clear indication of patient decline and evidence that the patient continues to meet local coverage decision criteria, it does not seem efficient to require a visit every sixty days for recertification.  At a time when the nation is looking to hold down healthcare costs, it is impractical to impose a requirement for visits that have no measurable outcome.  It is also important to understand that patients and families are very aware of recertification periods and are often anxious about this even when there is clear evidence that the patient is appropriate for recertification.  Patients and families will understand that these visits involve this dreaded recertification and it will be a source of anxiety for both the patient and family.  While causing this anxiety is understandable in instances where recertification is in question (no decline, patient marginally meeting LCD criteria), it would be a waste of resources to visit this frequently if the patient is clearly meeting criteria for recertification.  The suggestion would be that the timeframe for any visit would be appropriate at one year and then every five to six months as long as the patient is not documented to be imminently dying at that time and that compensation is provided for this. 

Medical appropriateness is also an issue.  At a time when CMS and the nation is struggling to control costs and assure that resources are directed to service that has the likelihood of achieving a medically appropriate outcome, it seems inappropriate to require physician visits for recertification which will often produce no measurable outcome.    Many hospices will have a physician or nurse practitioner visit if there are questions concerning recertification that can be addressed by a visit.  It might be more medically appropriate to request testing which can provide evidence that there has been disease progression, but, given limited resources.  This would be less likely to occur if a visit is required.  This also seems redundant given that CMS is proposing to require that the Medical Director document the justification for recertification.  The suggestion would be to combine this with the requirement to justify recertification and require a visit where needed to adequately provide this documentation.
Quality and patient/family comfort are also important issues to consider.  If the patient is imminently dying, a visit from the hospice physician or nurse practitioner who has not regularly visited the patient and who will be sent to obtain specific recertification information will be a waste of precious dollars.  More importantly, it could be very distressing for the patient and family at a time that they may desire privacy and focus on life closure.  Picture yourself with your imminently dying parent, spouse or child, gathering close family together for a last goodbye and being interrupted, even briefly, for a hospice visit by a team member that you may never have seen for recertification when you are being told by the hospice nurse who has grown to be a part of your family that your loved one will die in the next few hours or days.  Clearly this visit would serve no purpose.

How will these costly services be compensated?  These services are not included in the current hospice reimbursement.  Has CMS calculated the cost of these visits?  Understand that most hospice visits generate thirty to forty minutes of travel at a minimum and in rural areas where travel can be more than an hour each way.  While most routine nursing and social work visits are scheduled to minimize travel by establishing a route that covers several patients, this would be difficult to impossible with these visits.  Will each hospice be able to bill separately for this visit?  If not, how will the hospice cover these costs?  The MedPAC reports indicate that many hospices are operating at a deficit before the removal of the BNAF discussed above and at a time when fundraising and donations are being reduced by the economy.  Unless there is reimbursement for this service, hospice would be faced with cutting other services to put in place a service that would often produce no benefit and could even be harmful.  
Most importantly, this again was recommended based a small percentage of hospices who greatly exceed the norm in length of stay.  Would it not be much more economical for CMS to address this issue by visiting these few hospices or even just having the FI/MAC undertake a more thorough review of claims with these hospices?  When New York Hospice are experiencing operational deficits and facing increasing deficits if the proposed reduction in Medicare reimbursement is implemented and two thirds of New York State Hospice patients are served for one month or less, can this measure be justified?

B.  Hospice Aggregate Cap Calculation

While New York State hospices have not experienced hospice aggregate cap issues, it would seem appropriate that CMS look to the feasibility of geographically indexing the cap for rural and CBSA areas where the wage index exceeds 1.0.
C. Hospice Payment Reform
Major reforms to the hospice payment system such as those suggested by MedPAC will require careful study, after gathering and analyzing comprehensive data.   It is suggested that changes in the payment methodology be tested in a controlled way with a pilot or demonstration project to assure that the intended goals or outcomes are achieved.  We would also caution CMS that making sweeping changes to the entire hospice payment system to address perceived abuses by a small, but troubling percentage of hospices would be ill-advised.  Hospice reimbursement changes should reflect changes in costs and types of services required to be provided by hospice as well as the policies of CMS.  
HPCANYS  strongly recommends that data which appears to indicate that a small percentage of hospices may be misusing the current system should be carefully analyzed and the hospices in question should be addressed as appropriate.  HPCANYS is proud to support our member hospices throughout New York State with consistent education concerning regulations and operations and to work closely with the New York State Department of Health to foster quality care throughout the hospice industry in New York State.  However, many states may not have these support systems and the lack of routine surveys may breed hospices which are operating outside of regulations due to a lack of understanding.  We would urge CMS to work with surveyors to assure more consistent surveys and to support regional education to foster awareness and compliance with existing regulations.

We also recommend that CMS work with Fiscal Intermediaries and/or MACs to foster consistent monitoring of hospice claims and to offer education designed to address the issues that are currently of concern as well as issues of concern which may arise in the future.  If reviewed, CMS may find that variations in monitoring and review by FI/MACs is related to many of the issues which were highlighted in the MedPAC reports and that fostering consistency in these efforts throughout the country may be a more productive measure to achieve appropriate utilization of the hospice Medicare benefit.
NHPCO, HPCANYS and our member hospices throughout New York State stand ready to work with CMS on payment reform and encourage CMS to utilize the expertise within the hospice industry to assist in identifying or clarifying hospice payment reform issues.
Update on Additional Hospice Data Collection

In the proposed rule, CMS states that they anticipate additional reporting requirements beyond current requirements for hospices to report the number of visits by physicians, nurses, aides, and social workers.  CMS proposes to collect the following additional data:

1.  Visit time by nurses, social workers, and aides in 15 minute increments.

2. Number of visits and visit time reporting in 15 minute increments for physical therapists, occupational therapists, and speech language therapists.

3. Reporting of social worker phone calls “necessary for the palliation and management of the terminal illness and related conditions as described in the patient’s plan of care”.

4. More detailed data on services provided by volunteers, chaplains, counselors, and pharmacists will be collected in the hospice cost report.

HPCANYS supports these proposals.  There is a great deal of variation throughout the country in hospice costs, margins, and practices.  There are also variations between states in the frequency of hospice surveys.  Some of these differences in hospice practice have motivated proposals to change the structure and level of hospice reimbursement.  Before any changes are made in hospice reimbursement, it is essential to build a more detailed body of information about how hospice is actually practiced.  End of life care is more likely to be enhanced by promoting expectations of good hospice practice than by imposing financial changes in response to the behavior of a few outlier hospice organizations.   

HPCANYS would be opposed to any proposal to use the additional data to design a reimbursement system that “unbundles” hospice services, such as by payment based on visit, with different payment levels depending on the worker’s discipline.  This would detract from the interdisciplinary foundation of hospice care.

Any standards developed for hospice must recognize that each patient is unique, and requires an individualized plan of care.  Different patients will receive different amounts and proportions of care from the disciplines that make up the hospice team.

Further, expanded data collection must not be accompanied by confusing and disconcerting Medicare “Explanations of Benefits”.  After CMS began collecting data from hospices on the number of patient visits, patients began receiving notices that led many of them to believe that they were going to be charged large amounts by hospice for care not reimbursed by Medicare.  The EOB’s have been changed to avoid giving this impression.  Any future versions of the EOB must be designed to avoid raising unfounded concerns about the cost of hospice care.
Finally, the collection of the data must be carefully planned.  The plan must include both the system providers who will need to change software to adapt to this change and the FIs/MACs who will need to be able to both process these claims and report out this data.  CMS and the FIs/MACs will need to clearly define and educate the hospice community on what exactly should be reported and how it is to be reported.  This education must be frequent and thorough to assure that the hospice community is clear and so that the data is valid.  CMS must have already established some framework for how the data will be analyzed and utilized once it is collected.  The data must be actually utilized in some meaningful way.  This data collection is costly to hospice in training, time to collect and time to process into claims.  The cost is particularly difficult to absorb as reimbursement is reduced.  This burden goes from a hardship to unbearable if the data is not utilized.  We urge CMS to work with NHPCO and the hospice community on this and all future data collection to assure that the data is reasonable, useable and actually used.
HPCANYS, as always, stands ready to serve as a resource to CMS as hospice issues are addressed and looks forward to continuing development of the hospice benefit to provide quality care to both patients and families.  We strongly urge CMS to review these proposals with an eye to assuring that the intended outcome has a strongly likelihood of being achieved.  There is a consistent theme throughout our comments of concern about achieving measurable outcomes and intended purpose and we hope that this will be received with our intention of seeking the best outcome from limited resources.
Sincerely,

Kathy A. McMahon

President and CEO

